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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,489 


UNITED STATES OF AMERICA, 


Appellee, 


CHARLES WILLIAMS, 


Appellant. 


Appeal From A Judgment Of The United States 
District Court For The District Of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The appellant was tried before a Judge of the United States District 
Court for the District of Columbia pursuant to a two-count indictment alleg- 


ing (1) murder in the second degree, and (2) grand larceny. 


2. 


On May 20, 1968, the United States District Court entered a judgment 
finding appellant not guilty of the charge of second degree murder and 
guilty of the charge of grand larceny. This Honorable Court has juris- 
diction to review the judgment of the United States District Court for the 


District of Columbia pursuant to Title 28, United States Code 1291. 


STATEMENT OF THE CASE 


Shortly after the date of the incidents for which appellant was 
indicted, he was arrested on March 23, 1967 in Chicago by the Federal 
Bureau of Investigation. (Tr. 13) 

The circumstances leading to this arrest may be summarized as 
follows: 

On March 14, 1967, appellant rented a room in a residential home 
located in northwest Washington. Two weeks’ rent in advance for this room 
was paid to Mrs. Minnie Pleasant, who occupied the house with her mother, 
Mrs. Willa Mae Banes, and her daughter, Stephanie Pleasant. Appellant 
spent the nights of Sunday, March 19, and Monday, March 20, at Mrs. Pleasant's 
residence. (Tr. 15-18) 


According to the testimony of record of Mrs. Pleasant, appellant 


was standing outside of the house when she left for work on Tuesday morning, 


March 21, at approximately 8:30 a.m. (Tr. 19) 

In accordance with an agreement between prosecution and defense 
the government counsel related into the record that Stephanie Pleasant, 
ten years old at that time, would testify, if called, that appellant was 
in the house when she departed for school between the hours of 8:30 and 


9:00 a.m. on the day in question. (Tr. 25) 
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At 9:30 a.m. on the day in question, March 21, Mrs. Pleasant called 
and spoke briefly with her mother, Mrs. Banes. Mrs. Pleasant called again 
at approximately 1:00 p.m. and received no answer. (Tr. 19, 20) 

At approximately the same time, 1:00 p.m., one Phyllis Colquitt 
telephoned Mrs. Banes. On this occasion the telephone was answered by 
what sounded, according to Mrs. Colquitt, as related by ATE counsel, 
"like a man answering trying to disguise his voice like a woman." In answer 
to an inquiry by Mrs. Colquitt, the person who answered the phone stated 
that Mrs. Banes, the decedent, had gone to the store. (Tr. 28, 29) 


At 2:00 p.m. Mrs. Pleasant again called her home and received no 


answer. (Tr. 20) Mrs. Colquitt called again for Mrs. Banes at approxi- 


mately 3:30 and also received no answer. (Tr. 30) 

At approximately this time, between 3:30 and 3:45 p.m., Stephanie 
Pleasant returned home from school. She rang the doorbell and knocked on 
the door, but no one responded. She then looked in the mail box for a note 
from her grandmother, Mrs. Banes, and for the key to the front door. Not 
finding either item, she attempted to open the front door but, as related 
by government counsel, "it was hard to open that way and didn't open for 
her." (Tr. 26) When asked by the Court what this meant, the prosecution 
stated, “merely that the little girl is not sure whether the door was 
locked or just stuck." (Tr. 27) 

Thereupon, Stephanie Pleasant went across the street to a friend's 
house. She telephoned her house repeatedly from approximately 4:30 p.m. 
and on each occasion received no answer. Approximately 5:00 p.m. that 


evening she telephoned her mother at her place of employment and informed 
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her of the situation. Stephanie Pleasant did not, during the course of 

the day in question, witness anyone coming out of her house. (Tr. 26-28) 
Urs. Pleasant telephoned her home at approximately 5:30 p.m. and 

again at 5:45 p.m. On each occasion there was no answer. She arrived 


home between 6:29 p.m. and 6:30 p.m., and upon entering her home she dis-~ 


covered her mother's body lying on the landing of the basement steps. 


(Tr. 20, 21) 

In response to her telephone call, several members of the Metropoli- 
tan Police Department arrived at her residence at 6:37 p.m. The officers’ 
testimony, as related by government counsel, covered the physical position 
of the body, the clothing worn by the decedent, and various other articles, 
bloody or otherwise, that were discovered with or near the body. A search 
of the residence revealed items of clothing and certain bricklayer's tools, 
each of which belonged to the appellant. (Tr. 7-10) 

Mrs. Pleasant first noticed that certain items of personal property 
were missing on the following day, Wednesday, March 22. Mrs. Pleasant 
testified that the missing articles included a television set, certain cos- 
metics, a piece of luggage, and a revolver. She further testified that 
the television set, suitcase, and cosmetics were present in the house on 
the morning of Tuesday, March 21, and, further, that the last time she had 
seen the revolver was some time during the month of January. (Tr. 54-58) 

Testimony of record indicates that at some time during the afternoon 
of March 21, appellant pawned the television set in question at a northwest 
Washington pawn shop. Mr. William Parks, a partner in this pawn brokers’ 


firm, testified that appellant entered his shop at approximately 3:00 p.m., 
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although he stated it may have been as early as 1:30 pump or as late as 
4:00 p.m. (Tr. 30) An employee of the shop believed chat the appellant 
pawned the television set between the hours of 1:00 and 2:00 pem. Mr. 
Parks also testified that he did not recall seeing any other objects being 
carried by the appellant. (Tr. 34-37) 

The testimony of the District of Columbia Coroner was to the effect 
that rigor mortis, which he noted usually occurs some four to six hours 
after death, did not begin in lirs. Banes' case until 10:00: p.m. on March 21. 
He estimated that Mrs. Banes’ death occurred four to six hours prior to 
10:00 p.m., but that her death could have occurred as party as 3:00 p.m. 

(Tr. 51, 52) 

There was considerable question as to the value of the television 
set. lrs. Pleasant testified that the article was purchased new, two years 
prior to its theft, for approximately $201. (Tr. 59) Mr. Parks, who 
loaned appellant $20 for the set, put the approximate sale value of the 
set at $150. (Tr. 72) However, when asked by the Court what price he 
would sell the television for, lir. Parks stated that it would be $75. (Tr. 77) 
This was the value eventually placed upon the article by the Court. (Tr. 109) 

The pertinent findings of the Court below are as follows: 

Commenting on the first count of the indictment, second degree murder, 
the Court stated, "However, although the Court is convinced that a homicide 
was committed, connecting this defendant with the homicide is a very much 
more difficult matter.” (Tr. 106) 


“We finally get down to, I think, one simple question in this case. 


Is the theft by the defendant of the television and other property, which 
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I will discuss more at length, is that in itself viewed with the other 
circumstances of the case, that is, the defendant's right to be in the 
premises and so on, is that sufficient to draw an inference that this 
homicide was committed by the defendant?" (Tr. 107) 

"(T]he single piece of evidence that we have that might connect 
him with the crime is actually the fact that he stole a television and 
some other property. 

"The Court deems that under the circumstances of the case that it 
is not sufficient to draw an inference of homicide. The Court, therefore 
finds that the Government has not proved the charges of second degree 
murder or even of a lesser included offense against the defendant on court 
one * * *," (Tr. 108) 


Commenting on the remaining count, grand larceny, the Court stated, 


"it is perfectly clear that the defendant stole the television set which 


belonged to Minnie Leigh Pleasant * * *, 

"And here I think it is perfectly proper under all the circumstances 
of the case to draw an inference that whoever stole the television also 
stole the cosmetics and also stole the suitcase." (Tr. 108, 109) 

“Therefore, the Court finds that the defendant in this case stole 
the property of Minnie Leigh Pleasant, one television set of the value of 
$75, cosmetics of a minimum value of $85, a suitcase of the value of $5, that 
he did so with intent to convert the same to his own use and to deprive the 
owner of all the incidence of ownership therein. 

"The Court,’ therefore finds the defendant guilty on the 2nd count 


as charged of grand larceny." (Tr. 109) 


7. 
STATUTE INVOLVED 


22 D. C. Code 2201. Grand Larceny 

Whoever shall feloniously take and carry away enyehing of value 
of the amount or value of $100 or upward, including cuinesbesvortns of the 
realty, shall suffer imprisonment for not less than one nor more than ten 


years. 


STATEMENT OF POINT 


The trial court erred in overruling appellant's motion for a 


directed verdict on the charge of grand larceny. 


SUMMARY OF ARGUMENT 


On Tuesday, March 21, 1967, the home in which appellant was a 
boarder was the scene of the theft of a television, a murder, and the theft 
of some cosmetics and a piece of luggage. On that same aoe appellant pawned 
the television set. | 

On the basis of this evidence, appellant was tried for murder in 
the second degree and grand larceny. He was found not guilty of murder and 
guilty of grand larceny. 

The court refused to infer from the bare fact of josseseion that 
the person possessing the television set not only stole that set but also 
committed the murder that took place in the same home from which the tele- 
vision was taken and at about the same time. 

On the other hand, the court thought it "perfectly proper" to infer 


from that same bare fact of possession of the television that the person 


8. 


possessing the television not only stole that article but also stole any 
and every other article that was reported to have been stolen from that 
particular home on the same day. 

Grand larceny is the theft of any article or articles in the 
amount or value of at least $100. Because the value of the television set 
was only $75 and the minimum value of the other articles was $90, the theft 
of these other articles at the same time as the theft of the television 
and by the same person who stole the television became an essential element 
of the crime of grand larceny. 

Every element of every crime must be proven beyond a reasonable 
doubt. It is the burden of the prosecutor to introduce such evidence as 
is necessary to prove each element beyond this reasonable doubt. The 
burden has not been met when the evidence must be supplemented by conjecture, 
as it had to be in this case. 

While unexplained possession of the television in this case is a 
compelling piece of evidence which, in and of itself, is sufficient to sus- 


tain the burden of proof with respect to the television set alone, it becomes 


nothing more than a fragmentary shred of circumstantial evidence which is 


unable of itself to meet the burden of proof with respect to the other 


articles reported missing, which articles were completely unrelated to the 
television set. 

Because the Government failed to sustain its burden of proof with 
respect to an essential element of the crime of grand larceny, the court 


below should have entered a judgment of acquittal on this charge. 
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ARGUMENT 


Appellant desires the Court to read the following paces of the 
reporter's transcript: Tr. 20, 25, 26, 29, 30, 51, 54=53, 106-109. 

In accordance with a basic tenet of criminal jurisprudence, the 
guilt of the accused in a criminal prosecution must be proved beyond a 
reasonable doubt. If there would exist a reasonable doubt in a reasonable 
mind the motion for acquittal must be granted. Curley v. United States, 
81 App. D.C. 389, 160 F.2d 229, cert. denied, 331 U.S. 8373 Cooper v. 
United States, 94 App. D.C. 343, 218 F.2d 39; Scott v. United States, 98 
App. D.C. 105, 232 F.2d 362. 

To fulfill this burden the Government must establish each of the 
elements of the crime charged by evidence beyond a reasonable doubt. 
McKenzie v. United States, 75 App. D.C. 270, 126 F.2d 533. Failure by the 
Government to prove an essential element of the crime chersel entitles the 
defendant to a directed verdict. | 

An essential element of the felony offense of pend larceny is 
that the value of the property in question must exceed the amount or value 
of $100. 

Appellant was tried by the court below pursuant to a two-count 
indictment, alleging by its first count murder in the second degree, and 


by its second count grand larceny. At the close.of the proceeding below, 


the court found appellant not guilty of the charge of second degree murder 


and guilty of the crime of grand larceny. 

After noting that the Government had established the corpus, 
delecti in respect to the homicide in issue, the court found the appellant 
not guilty in light of the absence of any evidentiary nexus between (a) 


the established fact of appellant's possession of a stolen television set 
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and (b) the inferentially premised finding that appellant had stolen not 
only the television set, but also the other missing property in question. 

Based upon appellant's conceded and unexplained possession of the 
stolen television set, which was found to be of the value of $75, the court 
justifiably inferred that appellant stole the television set. From this 
initial or primary inference, the court below further determined that, 
under the circumstances of this case it was proper "to draw an inference that 
whoever stole the television also stole the cosmetics and also stole the 
suitcase."" The combined value of the television set and the other property 
was therefore in excess of the statutory minimum value of $100 and, as a 
result, appellant was found guilty of the crime of grand larceny. The only 
direct evidence before the court below which connected appellant with either 
the homicide, the theft of the television set or the theft of the remaining 
property, which testimony indicated to be missing on the day in question, was 
uncontradicted testimony that the appellant was in possession of the missing 


television set on the day in question. It is therefore apparent that in 


order to sustain this conviction, the Government carried the burden of show- 


ing not only that appellant stole the television set but also that appellant, 
during the time in question, stole additional property of a value sufficient 
to satisfy the $100 statutory requirement. 

Concededly, under certain circumstances, criminal conviction can 
and must be obtained through the utilization of circumstantial evidence - 
but the extent to which such evidence may be employed is not limitless. The 
outer limits of permissible presumption and inference to be drawn from this 
type of evidence have been defined by the Supreme Court on more than one 


occasion. 


ll. 


In Manning v. John Hancock Mutual Life Ins. Co., 100 U.S. 693, 


the Supreme Court observed: 


"We do not question that a jury may be allowed to 
pursue the existence of a fact in some cases from the 
existence of other facts which have been proved. But 
the presumed fact must have immediate connection with or 
relation to the established fact from which it is inferred. 
If it has not, it is regarded as too remote. The only 
presumptions of fact which the law recognizes are immediate 
inferences from facts proved.' 


wow & 


“The law requires an open and visible connection 
between the principal or evidentiary facts and the deduc- 
tion from them and does not permit a decision to be made 
on remote inferences. A presumption which the jury (judge) 
may make is not a circumstance in proof, and it is not, 
therefore, a legitimate foundation for a presumption.” 
(Emphasis added) 100 U.S. 693 at 698; accord. United States 
v. Ross, 92 U.S. 281. 


Appellant concedes that his possession of the television set gave 
rise to the inference that he stole the article. In light of the absence 


of explanation regarding such possession and in light of the other circum— 


stances of the case, it was within the discretion of the court below to find 


that the evidence of record indicated beyond a reasonable doubt that 
appellant had stolen the television set. However, the Roar found that the 
value of the television set did not exceed $75 - insufficient, in and of 
itself, to sustain a conviction for grand larceny. Therefore, in this 
particular case, a conviction for grand larceny required proof, either 
direct or circumstantial, that appellant stole the other articles reported 
missing from complainant's residence. 

There was no such proof. The primary fact was that appellant had 


possession of the television; everything else was left to presumption. Such 


a presumption as had to be made in this case cannot be substituted for the 
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evidence that is necessary in a criminal proceeding to establish guilt 
beyond a reasonable: doubt. There was neither direct nor circumstaatial evi- 
dence produced at trial which would necessarily connect appellant with the 
theft of the remaining articles. There was no evidence that all of the 
articles were stolen at the same time or by the same person. There was no 
relationship, physical or otherwise, between the television and the other 
articles testified to be missing which would require that the theft of one 
would include the theft of the other. The court recognized that there was 
no evidentiary nexus between the theft of the television set and the murder 
of the decedent although the testimony of record indicates there was a 
relationship both in time and place. Just as it was not necessary to 
murder the decedent to possess the television, neither was it necessary to 
steal all the missing articles to acquire possession of the television. 
Since the theft of the other articles does not flow necessarily 
from the fact of possession of the television and since no additional facts 
were introduced regarding the theft of the remaining articles, there exists 
reasonable doubt that the person in possession of the television set was 
the person who stole the remaining articles - especially in light of the 
existence of an unexplained felony which the testimony of record establishes 
to have also occurred at the place in question during the time in question. 
It is possible, even plausible, that the person possessing the 
television set was the person who stole all of the missing articles. How- 
ever, conviction may not be based upon plausibility; it is not sufficient 


that the desired conclusion be reasonable; it must be proven to the extent 


that no other conclusion is reasonable. As stated by this court in Maryland 


& Virginia Milk Producers Association v. United States, 90 App. D.C. 14, 193 
F.2d 907: 
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"It is still the law that there can be no conviction 

of crime on circumstantial evidence unless the only 

possible inference to be derived from it is that of guilt. 

There must be evidence which forecloses and makes | 

impossible any other conclusion." 193 F.2d 907 at 917. 

The facts before the court below show that on or aboue the day 
in question a murder was ccmmitted, a television set was stolen, some 
cosmetics were stolen, and a piece of luggage was stolen. Appellant suggests 
that there was just as much, or just as little, evidentiary connection 
between the theft of the television and the murder as there was between the 
theft of the television and the theft of the cosmetics. The Court below 
refused to find mere possession of the television by sie to be proof 
beyond a reasonable doubt that appellant committed the made Yet, the 
issue of the theft of the other articles was glossed over and lumped, per- 
haps unconsciously, by the court with the theft of the television. The 
court appeared to have no difficulty in determining that the person who 
stole one item necessarily stole the other items even though these items 
were no more related to one another than murder was ralens to the tele- 
vision set. 

If, in addition to the evidence before the court below establish- 
ing both a homicide and larceny of a number of articles, there was also, 
assuming arguendo, evidence that the household had been generally vandal- 
ized, could this single evidentiary fact of possession of the television 


be "proof beyond a reasonable doubt" that defendant not only stole the 


television but also stole the other property allegedly missing and in 


addition vandalized the premises and yet be “insufficient evidence” to 


sustain a conviction for the homicide? 
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It is apparent that such a decision could only be based upon 
conjecture or suspicion as to what type of crime the person who stole the 
television would be likely to commit considering the circumstances sur- 
rounding the episode in question. 

Not one of these acts, other than the theft of the television 
itself, is supported by or related to the single proven evidentiary fact. 
This is clearly a situation such as described in the Manning case, supra, 
where: 

"There is no open and visible connection between 

the fact out of which the first presumption arises and 

the fact sought to be established by the dependent pre- 

sumption." 100 U.S. 693 at 698. 

To pinpoint these words in the concrete terms of the case at bar, the fact 
of the possession of' the television out of which the presumption of theft 
thereof arises has no “open and visible connection” with the fact of the 
theft of the other missing articles, which fact was sought to be established 
by the secondary or dependent presumption that whoever stole the one item 
stole every item. 

Every eiement of a crime (grand larceny) must be proven and not left 
to the imagination of the court. Convictions cannot be based upon conjecture 
or suspicion. As this court has noted in the past: "grave suspicion is 
not enough" to sustain a criminal conviction. Scott v. United States, 98 
App. D.C. 105, 232 F.2d. 362. Here, as in the Scott case, grave suspicion 


that appellant stole the additional property is not sufficient. Evidence 


that at the most establishes no more than a choice of probabilities cannot 


sustain a conviction. United States v. Sanders, 375 F.2d 840, cert. denied, 


379 U.S. 978. 


As this court stated in Carter v. United States, 102 App. D.C. 


227, 252 F.2d 608: 


"TU]nless there is substantial evidence of facts 
which exclude every reasonable hypothesis but that of 
guilty, the verdict must be not guilty, and that, where 
all the substantial evidence is consistent with any reason- 
able hypothesis of innocence, the verdict must be not 
guilty. It is not necessary for a verdict of acquittal 
that on the basis of the facts established a hypothesis 
of innocence be as likely as one of guilty: any reasonable 
hypothesis of innocence must be excluded by the facts." 
(Emphasis added) 252 F.2d at 612, 613. 


The sole evidentiary fact showing appellant in possession of the 


stolen television and the permissible inference drawn therefrom, do not 
prove to the exclusion of all other reasonable hypotheses (i.e. theft of 
the additional articles by the perpetrator of the homicide or by some other 
third party) that the appellant stole either the cosmetics or the luggage. 
It is quite evident that the trial judge in order to sustain the 
conviction of grand larceny was required to draw a secondary inference 
from the uncontested fact of appellant's possession of a stolen television 
set. From the original inference that appellant stole the television, con- 
cededly within the realm of judicial discretion, the court below went one 
step further and drew the secondary or ultimate inference that appellant had 
also stolen the remaining articles which were testified to have been miss- 
ing from the premises on the date in question. As noted above, the Supreme 
Court, for good and sufficient reason, has condemned the utilization of an 
inference based upon another inference or presumption in order to sustain 
the necessary burden of proof. lanning v. John Hancock Mutual Life Ins. Co., 


100 U.S. 693; United States v. Ross, 92 U.S. 281. 


As stated in Byrth v. United States, 327 F.2d 917 (8th Cir. 1964): 


"For such an ultimate inference to be valid, it must be based upon proven 
facts as one inference cannot be founded upon another to sustain findings 
proved by circumstantial evidence." (Emphasis added) 327 F.2d 917 at 920. 

In Rosenburg v. United States, 120 F.2d 935 (10th Cir., 1941) the 
Supreme Court's prohibition against stair-stepped inferential conclusions 
was quantified in the following language: 

"fAJn inference of fact which is essential for the 

establishment of the offense cannot be rested upon another 

inference. Conviction cannot be predicated upon one 

inference or provided upon another. Presumption cannot 

be superimposed upon presumption and thus reach the ulti- 

mate conclusion of guilt." 120 F.2d 935 at 937. 

The charge against appellant is grand larceny. An essential element 
of that felony offense is that the value of the property stolen must equal 
or exceed $100. It is clear from the findings of the court below that the 
value of the television alone was insufficient to sustain a conviction for 
grand larceny. To sustain the conviction in these proceedings it was incum- 
bent upon the Government to prove that appellant pilfered all of the articles in 
question. To accomplish this, based upon the facts before the court below, required 
the forbidden pyramiding of one inference upon another. As shown in the Byrth 
and Rosenburg cases above, a valid conviction cannot be obtained in this fashion. 

CONCLUSION 

The evidence of record fails to establish beyond a-reasonable doubt 
that appellant stole the additional articles, which finding was 
essential to sustain, in this case, the charge of grand larceny. The lower 


court's inferential fact finding process cannot be utilized as a substitue= 


tion for the Government's burden of proving beyond a reasonable doubt that 
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appellant, in fact, deprived the owner of those additional items of per- 
sonal property as to which no evidence, direct or indirect, was in evidence 
at trial connecting appellant with the theft of such property. 

Wherefore appellant respectfully requests this court to reverse 
and remand this case to the Trial Court with instruction to enter a judg- 


ment of acquittal on the charge of grand larceny. 


Respectfully submitted, 


THOMAS L. DELANEY 

1001 Connecticut Avenue, N. W. 
Washington, D. C. 20036 
Counsel for Appellant 
(Appointed by this Court) 
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